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TORRUELLA, Circuit Judge. Appellee Meredith Mtor Conpany

("Meredith") filed a protest with the New Hanpshire Motor Vehicle
| ndustry Board (the "Board") pursuant tothat state's Motor Vehicle
Franchi se Act (the "Act"), N.H Rev. Stat. Ann. § 357-C, foll ow ng
appel l ant Ford Motor Conpany's ("Ford") decision to relocate a
conpeting deal er into Meredith's market area. Wil e that proceeding
was pending, Fordfiledthis actioninfederal district court, seeking
a declarationthat the Act is not retroactive and, inthe alternative,
t hat retroactive application of the Act woul d vi ol ate t he Contract and
Due Process Cl auses of the Constitution. The Board found Ford in
vi ol ati on of the Act and, shortly thereafter, the federal district
court i ssued an order decl aring that the Act was i ntended to be appl i ed
retroactively and that such application was constitutional. Ford
appeal ed t he Board' s deci si on to t he New Hanpshi re Superi or Court and
brings this appeal fromthe deci sionof thedistrict court. Because
the constitutional questions raisedinthis appeal rest on questions of
state | awt hat may be resol ved by t he New Hanpshire state courts, we
hol d that Pul | ran abstentionis proper inthis proceeding. See R R._

Commin v. Pullman Co., 312 U S. 496 (1941).

l.
Fordis a Del aware Corporationwithits principal place of
busi ness in Dearborn, M chigan. Meredith is a New Hanpshire

Cor poration that has been doi ng busi ness as an aut hori zed Ford full
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sal es and servi ce deal ershi p in Meredith, NewHanpshire since 1957. On
June 1, 1972, Ford and Meredith executed a Sal es and Servi ce Agreenent
(the "Agreenent") that was to |l ast anindefinite period. The parties
made several changes to t he Agreenent over the years, the earli est
dat ed May 20, 1974 and t he | at est dated January 15, 1998. Under the
Agreenent, Meredith's "deal er I ocality" consists of sevent een post
of fice communities in New Hanpshire, including the town of Plynouth.
A.  The Modtor Vehicle Franchise Act

The New Hanpshire | egi sl ature first adopted a Mot or Vehicle
Franchi se Act in 1973 whi ch was codi fi ed as chapter 357-B. See 1973
N. H. Laws 330: 1 (repeal ed 1981). Chapter 357-B di d not expressly give
a deal er theright tochallenge a mnufacturer's redefinitionof its
rel evant market area. It did, however, prohibit a manufacturer from
engaging in "any action which is arbitrary, in bad faith, or
unconsci onabl e and whi ch causes danages t o any of said partiesor to
the public.” 1d. In addition, it inposed restrictions on a
manuf acturer's ability to grant "a conpetitive franchise in the
rel evant market area previously granted to another franchise.” 1d.

I n 1981, the New Hanpshire | egi sl ature repeal ed chapt er 357-B
and replacedit with 8 357-C. By an anendnent effective January 1,
1997, the current statute provides for a Motor Vehicl e | ndustry Board
to enforce the chapter's provisions. Under 8 357-C, noreover, a

manuf act urer nmust have "good cause" to alter a deal er' s rel evant nar ket
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area. N H Rev. Stat. Ann. 8§ 357:C-3 Ill(0). The statute also
requi res a manufacturer tonotify a deal er of any proposal to add or
rel ocat e a conpeti ng deal ershipwithinthe deal er's rel evant narket
area. ld. at 8357-C.91I1l. Wthrespect tothe agreenents covered by
§ 357-C, the law states the foll ow ng:

. Al witten or oral agreenents of any type
bet ween a manuf acturer, or distributor or notor
vehi cl e deal er shal | be subject to the provisions
of this chapter, and provisions of such
agreenents which are inconsistent with this
chapter shall be voi d as agai nst public policy
and unenforceable in the courts of this state.

1. Before any new selling agreenent or
amendnment thereto involving a notor vehicle
deal er and such party beconme effective, the
manuf acturer, distributor, distributor branch or
di vi si on, factory branch or divi sion, or agent
t hereof shall, 90 days prior to the effective
dat e t hereof, forward a copy of such agreenent or
amendnent to the attorney general and to the
deal er.

I11. Every newselling agreenent or anendnent
made t o such agreenment between a notor vehicle
deal er and a manuf acturer or distributor shall
include, and if omtted, shall be presuned to
include, the follow ng |anguage: "If any
provi si on herein contravenes the valid | aws or
regul ati ons of the state of NewHanpshire, such
provi sion shall be deenmed to be nodified to
conformto such | aws or regul ations; or if any
provi sion herein, including arbitration
provi sions, deni ed or purports to deny access to
t he procedures, foruns, or renedi es provi ded for
by such | aws or regul ati ons, such provisions
shal | be voi d and unenforceabl e; and al | ot her
ternms and provisions of this agreenment shall
remain in full force and effect.”



Id. 8§ 357-C: 6.
B. The Dispute

Ful ler Ford, Inc. ("Fuller") becane a Ford deal er in Bristol,
New Hanpshire i n Decenber 1993. 1n 1997, Ford attenptedto rel ocate
Fuller toafacilityinPlynmouth. To acconplishthisrelocation, Ford
renmoved Pl ynouth fromMeredi th's market area and assignedit to Fuller.
Mer edi t h chal | enged t he proposed rel ocationto the Board i n February
1998. Meredith subsequently anended its protest toinclude a chall enge
to Ford' s decisiontorealign Meredith's market area under § 357-C: 3
11 (0). Inits response to the Board, Ford noted an "additional
t hreshol d i ssue ari sing under the New Hanpshire and United States
Constitutions regardi ng whet her the statute, and in particul ar the 1996
anmendnment s thereto, can be appliedretroactivelytomaterially alter
t he pre-exi sting contractual rights of private parties such as Ford and
Meredith.” To this end, Ford presented as an i ssue for the Board
"[w] het her application of the statuteinthe circunstances of this
cases constitutes an unconstitutional retroactive inpairnent of the
contracting parties' rights.™

Inits decisionand order dated August 16, 2000, t he Board
not ed Ford' s positionthat "the application of RSA357-C. 3, I11(0) to
its franchise agreenent with [Meredith] . . . would be an
unconstitutional retrospective application of | awbecause t he contract

pr edat es t he adoption of Sections 9, | and 3, I11(0)." The Board t hen
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exam ned t he | egi sl ati ve purpose behind 8 357-C. 3111 (0) and found t hat
it "merely made express theresult that | ogic and fairness natural ly

inplied" fromthe bad faith |anguage included in the statute's

predecessor. The Board concluded that "[i]t would be illogical to
concl ude that RSA 357-C, 111 (0) shoul d be i nappl i cabl e because it was
enacted after 1980 . . . ."! Though it did not el aborate on its

rationale, the Board also stated that subjecting Ford to the
requi rements of 8§ 357-C"inpair[ed] novested private contract right of
Ford's." Finally, the Board concluded that, on the nmerits, "Ford
failedtoact ingoodfaithwhenit decidedtorealign[Mredith's]
deal er locality for reasons other thanthecriteriaspecifiedinthe
Franchi se Agreenment, and by not disclosing its true intentions
regardi ng Pl ynouth [to Meredith] before Decenmber 15, 1997." Ford
appeal ed t he Board' s deci sionto the NewHanpshire Superior Court,
where it is currently pending.
C. The Federal Action

The actionthat is the subject of this appeal was filedin
the federal district court for the District of New Hanpshire on

Sept ember 28, 1999, whil e t he Board deci si on was pendi ng. ? Ei ght days

! The Board found t hat t he Agreenent was ef fectively anended i n 1980
and thus used this year as the reference point for applying the
statute.

2 Inadditionto Ford's request for declaratory relief, Meredithfiled
counterclains all egingthat Ford' s actions viol ated 8§ 357-Cand t he
Agreenent. Ford noved to di sm ss the countercl ains, but the district
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after the Board issued its decision, the district court entered
judgment in favor of Meredith. The district court decision did not
rely uponthe Board' s order, although a copy had been forwarded to t he
court. Instead, the court concluded that the | anguage of § 357-C. 6 was
"a clear and unqual i fied statenent of | egislativeintentionto subject
bot h new and exi sti ng deal er agreenents to the Act's general regul atory

requi renments.” Ford Mdtor Go. v. Meredith Motor Co., No. 99-456-B at

14 (D. N. H. Aug. 24, 2000). The court al so found that the parties’
i ndemni fi cation agreement in 1978 constituted a newcontract; sincethe
lawineffect at that tinme was sufficient to nake t he subsequent "good
cause" requi renment foreseeabl e, any contractual inpairment was not
constitutionally "significant.” 1d. at 25-26. Finally, the court held
that the retroactive application of the statute was justified by a
legitinmate state interest in protecting deal ers frommanufacturers, and
thus did not violate due process. 1d. at 28.
.
It iswell establishedthat "[a] bstention fromthe exercise

of federal jurisdictionis the exception, not therule.” Colo. R ver

Wat er ConservationDist. v. United States, 424 U. S. 800, 813 (1976);

court denied the notion. In order to expedite review of the
constitutional issues, however, the partiesjointly noved the court to
enter judgnment only as to Ford's princi pal clains, whichthe court al so
declined to do. Meredith then stipulated to a dism ssal without
prejudi ce of its counterclains and the court entered a final judgnent
on Ford's clains on Novenmber 21, 2000.
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see al so Pustell v. Lynn Pub. Sch., 18 F.3d 50, 53 (1st Cir. 1994);

Qui ney v. Roache, 833 F. 2d 1079, 1081 (1st Cr. 1987); Sant asucci V.

Gall en, 607 F. 2d 527, 528 (1st Cir. 1979). However, "[a] nong t hose
cases that call nost insistently for abstention are those i n which the
federal constitutional challenge turns on astate statute, the neani ng

of which is uncl ear under statelaw." Harris County Commirs Court v.

Moore, 420 U.S. 77, 84 (1974). Under the principle set forth in

Rai | road Conmi ssion v. Pul |l man Co., 312 U. S. 496 (1941), a federal

court confronted wi th such circunstances "shoul d stay its hand i n order
to provide the state court an opportunity to settle the underlying
state-lawquestion and t hus avoi d the possibility of unnecessarily

deci ding a constitutional question.” Harris County, 420 U. S. at 84.

Pul | man abstention thus "serves a dual purpose: it 'avoid[s] the waste

of a tentative decision as well as the friction of a premature

constitutional adjudication. Gui ney, 833 F. 2d at 1081 (quoting

Pul | man, 312 U. S. at 500); see al so Pustell, 18 F.3d at 53 (noti ng t hat

abstention al so "pronot[es] the principles of comty and federal i smby
avoi di ng needl ess federal intervention into |ocal affairs").

V% believe that Pul | man abstentionis appropriateinthis

case.® To determine this, we consider two factors: (1) whether there

3 Although the district court didnot address the i ssue of abstention,
we note that it was raised in the pleadings below and at oral
argunment. In any event, acourt may rai se the i ssue of abstentionsua
sponte. Pustell, 18 F.3d at 51 n.1 (citingBellotti v. Baird, 428 U. S.
132, 143 n. 10 (1976)).
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i s substantial uncertainty over the nmeaning of the state | awat i ssue;
and (2) whether astate court's clarificationof thelawwoul d obviate

t he need for a federal constitutional ruling. Rivera-Puig v. Garci a-

Rosari o, 983 F. 2d 311, 322 (1st CGr. 1992). Here, the applicability of
the state statute to contracts fornmed before its passage i s uncl ear:
this issueforns the crux of the di spute between Ford and Meredith and
nei t her party has pointed to an aut horitati ve NewHanpshire deci si on
t hat resol ves this anbiguity.* Ford's federal clains, noreover, turn
entirelyonits statutory claim the Contracts and Due Process O auses
are inplicated only if 8§ 357-C is found to be retroactive.

Consequently, "[a] dispositive state court interpretation of thisissue

4 At | east one federal court has been faced with the question of
whet her 8 357-Cis retroactive. Indismssingthe case for resolution
of this unsettled point in the state courts, the court noted that:

New Hanpshire foruns are better suited for resol ution
of these state-law issues than this court is. The New
Hanpshi re Mot or Vehi cl e Board has substantial expertisein
this area, having been created by the New Hanmpshire
| egi sl ature for the purpose of adjudi cati ng, anong ot her
di sputeswithinits jurisdiction, those over notor vehicle
franchi ses. Adecision by the Board may be revi ewed by New
Hanpshire state courts, which have significantly nore
experience with New Hanpshire | aw than does this court.

Subaru of New Engl and, I nc. v. Lakes Subaru, Ltd., No. 99-10175, slip
op. at 7 (D. Mass. Apr. 26, 1999) (granting notion to di sm ss based on
Col orado River). The court al so enphasi zed t hat "New Hanpshire has
mani fested in RSA § 357-C a particular interest in the uniform
consi stent application of that statute to those i nvol ved i n not or
vehi cl e sales in NewHanpshire,"1d. at 5, which provi des addi ti onal
support for abstentioninthis case as well. See Pustell, 18 F. 3d at
54 (consi dering whether state lawat issueis "amnmatter of particularly
| ocal concern"); accord Santasucci, 697 F.2d at 529.
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could elimnate entirely the need to address the constitutional
issues." Pustell, 18 F.3d at 53.

Athird factor counsels infavor of abstention. "Were there
is an actionpendinginstate court that will Iikely resol ve the state-
| aw questi ons underlying the federal claim [the Suprene Court has]

regul arly ordered abstention.” Harris County, 420 U. S. at 83 (enphasi s

added) ; see al so Romany v. Col egi o de Abogados de P.R., 742 F. 2d 32, 42

(1st Cir. 1984); Santasucci, 607 F.2d at 529. Sincethefilingof its

federal court action, Ford has appeal ed t he deci sion of the Boardto
t he New Hanpshi re Superior Court. Accordingto Ford, the state court
proceedi ngs are irrelevant to the instant appeal.®> W disagree.
The out come of t he state proceedi ngs coul d noot t he f eder al
i ssues intwo ways. First, the Board' s deci si on was based in part on
aninitial determ nationthat the Act is retroactive. |ndeed, a good
portion of the Board' s decisionis devotedto exam ning the history and
pur pose of 8 357-C and concluding that Ford is subject to its
provisions. It is alnost certainthat, inreviewngthe nerits of the
Board' s deci si on, the NewHanpshire courts will address the threshol d

i ssue of whether the Act is even applicable at all. If the courts

5 Ford highlights that one of the issues on appeal is whether the Board
had authority to address its constitutional clains. However, Ford has
al so appeal ed the decisionitself, and the question of retroactivity
was squarely presented to and resol ved by t he Board (al beit not based
onthe statutory interpretati on espoused by Ford). Thus, a concl usion
that t he Board | acked authority to address the constitutional clains
woul d not preclude review of the retroactivity issue.
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accept Ford' s interpretationof the statute onthis point, thereis no
need to reach the constitutional issues. Alternatively, Ford has
conceded at oral argunent that a favorablerulingonthe nerits would
render its federal case noot. That is, shouldthe state courts find
t hat Ford di d have good causetorealign Meredith's rel evant mar ket
area and relocate another dealer to Plynouth, the controversy
underlyingits federal constitutional clains woul d ceasetoexist. In
ei ther case, afederal rulingonthe statelawclainms would, at this
juncture, be "a forecast rather than a determi nation, " Pull man, 312
U.S. at 499, "atentative answer whi ch may be di spl aced t onorrow by a
state adjudication.” l1d. at 500.

I naddition, there renaininportant di sputes of fact rel evant

to the statutory claim See, e.g., Santasucci, 607 F.2d at 529

(stating that the presence of di sputed factual issues underlying a
state-lawcl aimreinforces the desirability for the case to proceed
t hrough t he normal state court system. For exanple, the parties do
not agree on when their current contract cane into effect. Ford
asserts that the Agreenent has not been significantly nodified since
1972, while Meredith clainms that anmendnents nmade as | ate as 1990
created a newcontract between the parties. Inits order, the Board
found t hat Ford' s acknowl edgnent of a change i n nmanagenent i n 1980
"ef fectively anended” t he Agreenent and nade t hat year the reference

poi nt for the applicationof the Act. For its part, the district court
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concluded that the Agreenent was significantly nodified by an
i ndemmi fi cati on anendnent in 1978, a determ nati on that was si gni fi cant
toits constitutional contract i npairnent analysis. Inthe event that
t he New Hanpshire courts uphol d t he Board's decision, the factual
grounds for doing socould"materially alter the nature of the probl enf
and af fect our resol ution of the constitutional issues.® Romany, 742
F.2d at 40 (quoting Harrison v. NAACP, 360 U. S. 167, 177 (1959)).
Finally, we take i nto consideration the federali smconcerns
supporting abstention. Inparticular, theinplications of granting
Fordits requestedrelief woul d be to declare that the Board | acked
jurisdictionto hear the protest inthefirst i nstance (and to vacate
itsrulings), an outcone that woul d "di srupt substantially the review

pr oceedi ngs now pendi ng before the [ Superior Court]." Bettencourt,

MD. v. Bd. of RegistrationinMed., 904 F.2d 772, 777 (1st Gr. 1990).

Normal |y, a federal proceeding that wouldinterfere w th an ongoi ng

state judicial proceeding calls for Younger abstention. See Younger V.

Harris, 401 U.S. 37, 43-54 (1971); see al so Pennzoil Co. v. Texaco

Inc., 481 U.S. 1, 10-14 (1987) (appl yi ngYounger toprivatelitigation
t hat i nvol ves i nportant state interests). Here, the avoi dance of

"needl ess friction" between the federal and state proceedi ngs carries

6 I ndeed, should the state courts conclude that the Agreenent was
significantly amended after 1981, even the retroactivity question coul d
be noot .
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sone wei ght i n our decisionto abstainfromdecidingthis case. See
Pul | man, 312 U.S. at 499-500.

The possibility that the NewHanpshire courts nmay not address
the constitutional issues is inconsequential under Pullman. Thisis so
because a "stay pursuant toPull man abstentionis entered with the
expectationthat the federal litigationw || resuneinthe event that
the plaintiff does not obtain relief in state court on state-|aw

grounds."” Rivera-Puig, 983 F. 2d at 322 (quoti ngMses H Cone Memi |

Hosp. v. Mercury Const. Corp., 460 U.S. 1, 10 n.9 (1983)); see al so

Pub. Serv. Co. of N.H. v. Patch, 167 F.3d 15, 24 (1st Cir. 1998)
(observing that " Pul | man abstention calls for deferral of a case rather
than dism ssal"); Pustell, 18 F. 3d at 54-55 (abstai ni ng onPul | nan
grounds but retaining jurisdiction pending a decision by the
Massachusetts state court on proper interpretation of statute).
Accordingly, we hold that the district court should abstaininthe
current proceedi ngs, retainingjurisdiction pendingfinal reviewof the

Board' s decisioninthe NewHanpshire state courts. See Pustell, 18

F.3d at 54-55.

The deci sion of the district court i svacated and t he case

remanded for proceedings consistent with this opinion.
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